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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

)
)
JAMES A, and HAZEL M CHICHIZOLA)

Appear ances:
For Appellant: John L. Flynn

For Respondent: W. M, Wal sh, Assistant Cormissioner;.Jdames
J, Arditto, Franchise Tax Counsel

OPI1 NI ON

This appeal is made pursuant to Section 19 of the Persona
I ncome Tax Act %Chﬁpter 329, Statutes of 1939, as anended) from
the action of the Franchise Tax Conmi ssioner in overruling the
protest of James A and Hazel M Chichizola to his proposed assess-
ment of additional tax of $690.60 for the year 1936,

James A Chichizola, one of the Appellants, inherited 201 1/3.
shares of the Chichizola Estate Conpany, a famly corporationin 193
These shares were appraised for gloé,Blh.o?. I'n "1936 the conpany
elected to wind up its affairs and dissolution was affected in that
year, liquidation dividends of §113,813.00 belq? fald to Appellants.
As a part of the liquidation they also received 102 shares of the
capital stock of the Bank of Ammdor County, realizing again on the
| atter shares of 15,200..00. The Conm ssioner taxed thé gains at
100% under Section 7(9)(3) of the Personal Income Tax Act, deal i ng
with liquidations the pertinent provisions of which read as follows:

"(3) Distributions in Liquidation.--Amunts dis-
tributed in conplete liquidation of a corporation shal
be treated as in full payment in exchange for the stock
and amounts distributed in partial liquidation of a
corporation shall be treated as in _part or full payment
in exchange for the stock. The ﬁaln or loss to the dis-
tri but ee resulting from such exchange shall be determ ned
under subsection %d) of this section, but shal

be recognized only to the extent provided in sub-
section (d) of thi's section. Despite the provisions

of subsection (e) of this section, 100 per centum of

the gain so recognized shall be taken into account

in conputing net 1ncone. **

The subsection quoted is the sane as Section 115(c) of the
Revenue Act of 1934,  The Federal Act was amended in 1936, sothat
both gain or loss on conplete liquidations were subject to the
capital gain and |oss provisions. Section 7(9)(3) of the Personal
Income Tax Act was amended in 1936 to conformto the change in the
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Federal Act.

The Appellants contend that the gains realized from complete
and final liquidations I N 1936 are subject t O the capital gain and
loss Provisjons under ths 1937 amendment t0 the Personal Income
Tax Act, with only 8% of the gain to be included in | ncone, as
the stock was held over one year and | ess than two years.

We cannot SO agree. TO give A retrospective apglieatiqn to
t he 1937 amendmentof t he Personal Income lax 4ct woul d. be .viol a-
tive of Artiele IV, Soetﬁon 31 of the California Constitution.
The Attorney Genoraal aS SO ruled in Opinions NS- 3802, dated
October 2, 1941, and KS-4730, dated February 15, 1943.

Y s e s e

Pu_rsu%nt t 0 the viewsexpressed I N the opi ni.on of the Board
onfile I N thi'S proceeding, and good cause appeari ng therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED t hat the action
of Chas, J, Mc?ongan Franchi se Tax Gommissioner, in overrullng
the protests of Jangs A. and HazFI M. Chichizola tO thi gro%os d
addétioﬁal assessment of $690.60 TOr the taxable Yyear 1936 De,
and the same | S hereby, sustained.

D 4 Sa to, California, this 23rd day of Septenber,
1943, nf the &iats Board o Equalizatign. y P

R E, Collins, Chairman
7, H Quinn, Member

Wm. G. Bonollli, Member
Geo. R. Rellly, uember

ATTEST. Dixzwell L. Pierce, Secretary
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